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PACKAGING MATERIAL WITH A 
POLYOLEFIN FOAM LAYER 

1771 

Victor S.Chang 



Mail Stop Appeal Brief 
Commissioner for Patents 
P.O. Box 1450 
Alexandria. VA 22313-1450 



Sir 



July 7. 2005 



CORRECTED APPEAL BR|Fp ^ .[^p gR 37 C p p p, ,. g : . 



APPP Jiiy a'^T^*!^."?'® submitted to coned the listing of claims In 

^21 ^^^^ *he EXAMINErI/SJsV^R SLs 

a^eleTto SSmT.'^r''^"^^ '"^"<*«<' inSIe^pendt 

anS f,'^,^^'"'"^^* Answer. Said claims are included in the^'penJfx A 

This is an appeal from the final rejection by an Examiner of Art Unit 1771. 



i REAL PARjy IN INTERF.<^T 

The instant application is owned by CONVENIENCE FOOD SYSTEMS 
B.V., record owner hereof. 
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BgLATED APPFALS AMn ■MTCprFprrirr- 

T.e uncersfgned Is not aware of any appeal, interferences 
exam,na«cns. .nfnngement actfons. or the like, in any related applications. 



STATUS OF THE Cf />|in;{g 



The Claims pending in this application are claims M7 and 19-21 and all of 
said claims are under appeal 

4 STATUS qf AMENniyi Fi^i-g 

The last amendment made was that died on October 27. JOOS. and said 
amendment was e«ered. There are no unentered amendments. 

5. SUMMARY Of - FHE IMVP fUTiOf.. 

Eaoh Of the appealed claNns pertains to novel packa^„g ^^3, 
compris«« a polypropylene fbam base hyer (A), together with furfl^teyer, one 
0, whbh I, a layer ,B) adfecem to the base layer and comprises « leas, one of 

««po^«,le«ns Of tt^Oes. layer. ThetotelthiC^essof the layers A.BIsO.5 ,02 
mm, and the Urlcknese of layer B i, ftom 1/8 to 1/2 twekness of layer A. 

™e invenftve multilayer films have an excellent thermo.bm»blllty on so- 
called FFSHnachlnes (fbrnr-fill and sealing machines) and thus can be 1bm«d 
Into packages, preferably to trays, by deep drawins (page 6. lines 18-20). 
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An essential feature of Appeilants' invention resides in the discovery that 
by maintaining the thickness of layer B at from 1/6 to m the thlci^ness of layer A 
(page 2. lines 26-28). a substantial and unexpected improvement In mechanical 
properties can be achieved without any increase In the thickness of the multilayer 
films. «,hich can even be achieved where the total thickr«ss is reduced (page 6. 
lines 27-34; page 9. table 3 and lines 21-23). 

Note in particular the surprising results demonstrated by a comparison of 
Example 1 to the Comparative example. The films of Example 1 and the 
Comparative example were exactly the same in terms of their sequence of layers 
and the composltten of each layer. However in the film of Example 1 layer B had 
a thickness of 160 nm. which was 1/5 the thickness of layer A; whereas In the 
comparative example, layer B was only 1/29 the thickness of layer A. As shown, 
the film of Example 1, even though it was much thinner than the layer of the 
comparative example (1010 pm vs. 1250 pm) still had far better mechanfcal 
properties than the film of the comparative example. 

6. ISSUE S 

-me sole issue is whether claims 1-17 and 19-21 are unpatentable under 
35 U.S.C. 103(a) as obvious over Laurent et al. (US 6,132.639). 
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L GROUPiNR nPni A||y}c 

The rejected claims stand or fall together. 
8. ^RPSii^P|My 

Uurent is directed towards a method of preparing a coated polypropylene 
foam layer which avoids the need for a low-temperature plastidzing bonding 
layer. According to Laurent, a team sheet is coated by extrusion lamination. 
Wherein the foam sheet and a coating film are guided together and a further 
bonding layer is extmded between them (col. 2. lines 26 - 29). 

The Examiner points to column 1. fines 12-15. where Laurent. In 
discussing the prior art mentions foamed polyrpopylene layers coated on either 
or both Sides wfth a coating film, and that 'Depending on the composition and 
thickness of the coating film, this film may also serve as a further means for 
Increasing thickness" (office action of 1/30/03. paper # 8. page 3). The 
Examiner also points to a five-Iayer coating film A shown In Fig. 3 of Laurent 
which consists of a coating film A. a foam layer B ar,d a bonding layer 30 (Office 
action of 1/30/03, page 4). 

The Examiner acknowledges that Laurent does not include an express 
teaching of the range of thickness ratio between foam layer (B) and binding layer 
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(30). but contends that "adjusting the thickness ratio between these layers are 
within the ordinary skill of the art mottvated to provide suitable properties, such 
as stiffness, to the thennoformed tray- (Office Action of 1/30/03. page 4). 

The Examiner's contention is totally unsubstantiated by any teaching or 
suggestion found in the prior art. Nowhere can the,^ be found any teaching or 
suggestion that the substantial Improvement in mechanfcal proparties 
demonstrated by Appellants' examples could be achieved by maintaining the 
total thickness of layers A B In the range of 0.5 to 2.0 mm and the thickness of 
layer B In the range of 1/6 to 1/2 of the thickness of layer A. 

There is no evidence whatsoever presented that would show tiiat any 
person skilled In the art would be rriotivated to "adjusf the thickness ratio of 
Laurent's ftoam layer (B> and binding layer (30) to obtain a total thickness of 
these two layers that was between 0.5 and 2 mm. and a thickness ratio of 
layer(30) to layer {B>of 1/6 - 1/2. 

There Is. however, plenty of evidence that no person skilled in the art 
would even dream of doing this. and. in addition, that this simply could not be 
done without going contrary to Laurent's teaching. 

In this regard. It should be noted that even when Uurenfs bonding layer 
is at its maximum thickness (30 m> and his foamed layer Is at Its minimum 
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thickness (0.5 mm) (sea col. 3. lines 34^) the ratio of the bonding layer 
thickness to the foamed layer thickness Is far below Appellants' minimum of 1/6 
More specifically, layer 30 has a thickness range of 6 to 30 pm. Since one Mm - 
10^ mm. Laurent's layer 30 has a thickness range of .006 . .030 mm. 

At best therefOFB. Laurent's ratio of layer (30) to his layer (B). would be 

only 0.030/0.5 whid, = 1/17. This is not even dose to Appellants' ratte of from 
1/8 . 1/2. 

Thus, there is no way that anyone reading Laurent could even 
■accWentally- arrive at Appellants' novel film. 

Moreover, the tremendous improvement In the E-modulus and elongation 
at break that was achieved with Appellants' film, as compared to a thicker film 
having the same sequence of layers of the same composition, will be seen as 
totally surprising and unexpected by those skilled In the art. 

Moreover, the tremendous improvement in the E-modulus and elongation 
at break that was achieved with Appellants' film, as compared to a thicker film 
having the same sequence of layers of the same oomposftton. will be seen a 
totally surprising and unexpected by those skilled in the art. 

In the Advisory Action, the Examiner argues that: 
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'...H would have been obvious to one of ordinary skill in the art to 
omtimize the sbffhess of the multilayer by increasing the thickness 
of the bonding layer, motivated by the desire to minimize the 
material cos/, since it is ^ll known that barrier and sealing 

polymers are generally more costly than the polypropylene used 

for the bonding layer.' {Admory Action, page 3) 

This is simply not a reasonable statement to make, as those skilled lr> the 
art do not use "bonding layers" to "increase thickness- Bonding layers are used 
to bond two other layers together, and generally It wouW be desirable to minimize 
their thickness. More to the point, however. Is the fact that the Examiner has not 
produced any evidenoe whatsoever that those skilled in the art wouW Increase 
the thickness of the bonding layer...to optimize the stiffness". 

Even If this were done, however, Appellants' invention would not be 
arrived at. Appellants do not simply -increase the thickness" of their films. 
Appellants have discovered that by maintaining the ratto of the thicknesses of 
layers B:A within a specific range. In combination with maintaining the total 
thfckness of A.B within a specific range, they achieve a surprising improvement 
in mechanical properties, such a resistance to breaking and stiffness of the E- 
modulus (page 6. lines 27-30). THIS CONSin^s^j.^, . /MPPnur^ir^r 
ACHIBVEO Wfnintn' ANY f A/pffF4SF , N THE T^ir.^.... r.. 
milLAYB^BLm^iPage 8. lines 30-31). Note that in the Examples, the film 
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accorting to the invention had a total thickness of 1010 pm (Page 8. table l) 
Whereas the film of the comparative example had a total thfckness of 1250 pm 
(Page 9. table 2). Yet the thinner inventive film had better physical properhes 
than the thicker comparative fibn (Page 9. table 3). 

There is accordingly no reasonable basis upon which Appellants' claims 
can be seen as obvious over the Laurent reference. 

2 CONCLUsinM 



Wherefore. H Is submitted that the final rejection Is in error and should be 
reversed. 



CONDITIONAI PETITIQM PHP cv tensiqm r^p j imc 
If any extension of time for this amendment is required. Appellants request 
thatthls be considered a petition therefore. Please charge the required petition 
fee to Deposit Account No. 14-1263. 
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ADDITIONAI FPP 

Please charge any insufficiency of fee or credit any excess to Deposit 
Account No. 14-1263. 



WCGrtmh 

B75 "niifd Avenue. 18*" Floor 
New York, New York 10022 
(212) 808-7000 



Respectfully submitted, 
NO 



, McUUGHLjt^ MARCUS 
William c'ci^ t C s ig^ - 



Reg. No. 27,562 



Ihereby certify that ttiis correspondence is being 
transmitted via Facsimile No. 703-872-9306 
addressed to IMell Stop /Appeal Brief, 
Commissioner for Patents, P.O. Box' 1450 
Alexandria, VA on July 7. 200S 




Date: July 7. 20pfS 
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m APPENDfXA 

The claims on appeal read as follows: 

Claim 1. A multilayer film comprising the following sequence of layers: 

A) a base layer of foamed propylene homopolymers, copolymer or 
mixtures thereof. 

B) a layer comprising at least one of the polyoleflns of the foam layer 
A. 

C) . optionally a tie layer based on a polyolefin 

D) optionally an adhesive layer 

E) optionally a gas barrier layer, a flavortight barrier layer, or both. 

F) an adhesive layer, 

G) an optionally sealable or peelable surface layer, 

whereby the total thickness of layers A and B ranges from 0.5 i<y2 mm 
and the thickness of layer B ranges fh>m 1/6 to 1/2 of the thickness of 
layer A. 

Claim 2. A multilayer film according to daim 1. wherein the total 
thickness of layers A and B ranges from 0.6 to 1.4 mm. 

Claims. A multilayer film according to claim 1 Wherein ttie thickness 
oflayerB ranges from 1/6 to 1/3 of the thickness of layer A. 
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Claim4. A multilayer film aocordrng to Claim 1. wherein layerAb 
made of a foamed mixture of polypropylene wrth long chain branching and a 
propylene-ethylene-blockcopolymer. 

Claim 5. A multilayer film according to Claim 1 , wherein layer 6 Is 
made of polypropylene ora pnopylene^thylene-copolymer. 



Claim B. A multilayer film according to Claim 1 . wherein layer C is 
made of a polyolefin based on a monomer which is present in a predominant 
amount in the polyoleffns of foam layer A. 



Claim?. A multilayer film according to claim 6. wherein the polyolefin 

Is polypropylene. 



Claim 8. A multilayer film according to Claim 1 . wherein layer E Is 
present and is made of ethylene-vlnylalcohol copolymer. 

Claim 9. A multilayer film according to Claim 1 . wherein layer G is 
made of a scalable polymer and opfionally contains additives. 

ClalmlO. A multilayer film according to Claims, wherein layer G Is 
made of a low density polyethylene or an lonomer. 

Claim 11. A multilayer film according to Claim 1. wherein layer G Is 

11 
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made of a peelable polymer and oplfonally contains 



additives. 



Claln 12. A multibyer film eccortlng to Ctelm 11. «4,e,ei™ lay« G » 
made of a n,ixtu«, of to. den„1y poM.yle„e and a pol)*utyte™. 

Cairn 13. A muiu^^rfilm according*, Claim 1. whe^ln the total 
Weknesa of rayere C to Q ranges from 20 to 70 Mm. 

Clatml-.. Amulii,ayarf»macco««n8toClalmi3.whe«lntl«total 
thickness is 30 to 60 |im. 



Claim 15. A packaging material comprising the multilayer film of Claim 

1. 



Claim 16. A packaging item made of a film accorting to Claim 1. 

Claim 17. A packaging item according to Claim 16. 
wherein said packaging item is a packaging tray. 

Claim 19. A method for packaging meat sausage or cheese which 
comprises packaging said meat, sausage or cheese in a multilayer film according 
to Claim 1. 
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Claim 20. A method of packaging material on fbmi-. fill- and sealing 
packaging machines which comprises packaging said material in a film of Claim 
1. 

Claim 21 . A food packaging container which comprises the multilayer 
film of Claim 1. 
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